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In preparation for a wansaction involving the acquisitien of all of the issued and
outstanding steck of a corporation by 2 wholly-owned subsidiary of a limited partnership, fhe
parties to the proposed transactipn wish to determing whether it is necessary to fle 4 premerper
notification and report form with the Fedaral Trade Commission and the Department of Tustice.
We have determined that the transacton, 2s currently structured, meets the size-of-transaction
test nnder the Hart-Scott-Roding Antitmust Improvements Act of 1976 (the “Ac™) and the eules
promulgated pursuznt to the Act (the “Rules™). Wo are mom coueriain of the proper anslysis
under the size-of-person test under Seotion 7A(RN2) of the Act, and would Tike some guidance in
this area. What follows 15 a brief summary of the entities involved, as well as our analysis of the
size-gf-person issue.

The acquiring persan in the proposed wansaciion (“Party A™) is a limited partnership with
votal assets of approximately $12.5 millior. Tt has co zales. The acquired person in the proposed
trangaction (“Party B™) is a corporaton with approximately $30.2 million in total sssets and $58
million in anoual net szles. Clearly, [fParty A and Party B are considered individually, the siza.gf.
person threshald under Section 7A(a)(2} of the Act is not met, Howevor, Party A owns less than
4% of the voting common stack of avother entity (“Party C7) and additioral convertible
preferred stock in Party C, exercisable in the discretion of Party A, which would, upon conversion
of the preferred shares inte common shares, give Party A comtrol of Party C. Ta date, Party A
has not cowrrerted any of its Party C preferred sharez, and has no plane to do so prior 1o the
consiummalion of the proposed transaction with Perty B, In ite most recent Spaneial statements,
Party € had annual et sales in excess of $100 million. The lssue, therefore, is whether the
awnership af the sonvertible shares of Party C by Party A requires Party A to include Pamy £°5
nei sales mfbrmation in its caloelions onder the Adt for purposes of applying the size-of-person
test, U Party A s required to include such net sales data then the size-of-parson thrashedd will be
arlet und 2 premerger notification fling would most likely be necessary.

Our size-of-person analysis beging with tha definition of “control” m Sectlon B0 1(b) of
the Rules, Under thit definition, a person has control of an entity if it holds 50% or mars of the
outstanding voting seciaities of an issuer. The term “voting securines™ is defined under Sacion
0L 1D of the Rules to mean “any gecnorities which at present o upon comversion eatitle the
owner or holder thereof to vote for the elecdon of directors of_the issuer, ..." [(emphasis
supplied). It wonld appear that based solefy upon the definitions under Section 801.1 of the
Pules, Paty A’s vwnership of convertible prefersed stock in Party C means that Paty A
“contrals™ Party £, Section 301.11{b) of the Rules provides that annual net sales and {otal assets
of vach entity “incladed within sueh parson™ must be comsolidated an the bouncial stateizents of
such person and, 10 the extent such information is not consclidated oo the regularly prepared
statements, the annual net sales and total assets most be recomputed to include the nonduplicative
annual nat szles znd total assets of sach such entity. Since, based on the Seciicn 501.1(h)
definitfon of “control” Party A centrols Party C, Seviion 8.01.21(b) of the Rules would 3€em to
require Party A to recaleulate its financia) statements to include Party C's anntial net sabes ”



In conducting our analysis, howover, we have come across two Statements of Basis and
Purpase (“5.B.P.5™} which lead us to conclude that Party A need oot inclide Party C's ennual net
saies for purpose of its size-of person calculations. The frst 5.B.P. was published in 1578, and it
describes the exemption of the acquisition of convertible securities and the exclusion of
convertible securities for purpases of the size-of-trangaction test. However, that same 5 B.P. also
slates in relevant parr, “The enly tme, in fact, that coavertibles are ‘countsd” is as assets on a
person’s last regularly propared balance sheet, for purposes of the size-of-person tast of Section
TA{A(Z)" 43 Fed. Reg. 33,450, 33,452 {1978). This impiies that the ownership of convertible
securities does not affect the size-of-person test, except to the extent ownership of such securities
Ay ingrease the size of that person’s assets as shown on its last regularly prepared balance sheet.

‘The seenpd 5. R.P. describes certain modifications o Seetion 801 12(k) of the Rules made
in [987. Section $01.12(b) provides a formula for calculaling the percentage of voting seeurities,
and states that only those securities that give the holder of the securities the presas right 1o vote
those securitiss are to be included in the calculations. Section B0OI.12(0) of the Rules also states,
however, that it is in be applied “Whenever the act or thesc rules require caleulation of the
percentage of voting securities of an issuer fo be held or aequired. ™ (amphasis supplied), which
geems to indicatc that Section B01.12{F) does wot apply to presenthy-held voting secarity
calculations made for the size-ofiperson test.  Mevertheless, the 1987 5.B.P. clearly states that,
“Section 801. 12(k) scts out a formua by which persona are ta caleulate the percentage of voting
securities of an issuer that they Sodd or will hold as a result of an acquisiton.” 52 Fed. Reg. 7056,
7070 {1987) {cmphasis supplied). The SBP. goes on to state thar, “it is imporant that
determiinations of the percentage of voting securities held reflect the actual pawer of the person
holding the sheres, " Id.

If Section 301.12(b) does apply to calcelations of voting securitias percenrages for
purposes of delermining the size-of-person test, it would appear that Party A does pot need 10
include its ownarghip of Party s praferred securities becauss it does nor presently have the right
to votc such securitics. and therefore Party A dogs not have “control” of Panly C. Since Party A
daes not contral Party C, it is not necossary under Section 801.11(b} of the Rules to recalaulate
Porty A's must reeest regitacly prepared balance sheet to include Party C's net salss information,
wkich in mm means that Pary A and Party B fail to mest the sizc-of-person test and no
premerger notification, filing is required.
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with your comments ta our ysis as soon as possible. Thank you in advanee for your prompt

attention to this matter.
r LA _,k'-:'!-'j

.- " L B
. T i LA W

B O

PN, RO ol RS . CReaat et a?
P
Camy Ry 3 e mar nesw o [ N
[ pbes™™ ey WEE = | s

LT LV

mamttmasr A TR A

o bsrTs e CRGGeat- o - ' ' . MpamtaTian, M AW
—

¥ ot ROPERE LIS
NVESEIE S SR A b P L Y S o o
[ R i LY TR s R I UL o - F AL
b P ?'P_\'.'-:ﬂi"‘-“".ht arF TR TR Pt B PR R L gdehd J
I T A T CoaenfnInAT wmd s ol oD
WL oA Ea
. T ooa e b
- P Ty [l N -8 A TErRT AT et C—
it Tl ] .
- e THREN STu et I ':-“ T Awt TR AT
P TR R LR S

_.E)M“-w o P

' ‘5/” v/%4 TATAL =83





